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Ken Berry

In Pro Per

10567 Mariposa Avenue
Jackson, CA 95642
Telephone (209) 223-1769

SINGED
KEPLACEMENT

BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

PETITION NO.

Ken Berry, and
PETITION FOR REVIEW
OF APPROVAL OF CLEANUP AND

California Citizens for Environmental
Justice

Petitioners ABATEMENT ORDER R2-2008-0095

San Francisco Bay Regional Water
Quality Control Board

)
)
)
)
)
)
)
)
)
; (Water Code §13320)
)
)
)
)
Acting Agency %
)

INTRODUCTION AND SUMMARY
1. Exhibit A is a copy of Cleanup and Abatement Order (CAO) No. R2-2008-0095
(ORDER), which was approved by the San Francisco Bay Regional Water Quality Control Board
(R2WB) on November 12, 2008. The ORDER was signed by the R2ZWB Executive Officer on
November 13, 2008.

2. Exhibit B is a copy of the letter I submitted on October 28, 2008 (which was received on
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October 30, 2008). As explained in that letter, Finding No. 20 of the ORDER identifies Water Code
(WC) §13304 as the authority for issuing the CAQO. Finding No. 22 of the ORDER cites California
Code of Regulations Title 14 (14 CCR) §15321 as the Categorical Exemption (CE) which exempts
the ORDER from preparation of an environmental analysis pursuant to the California Environmental
Quality Act (CEQA, Public Resource Code (PRC) §21000 et seq.). Such citation is unlawful and
the R2ZWB has not proceeded according to law with regard to ORDER R2-2008-0095.

3. The citation of 14 CCR §15321 is unlawful because it is brohibited by 14 CCR
§15300.2(e) and PRC §21084(c), which prohibit the use of CE on projects which take place on sites
included in any list prepared pursuant to Government Code (GC) §65962.5. GC §65962.5(c)(3)
requires the listing of any site for which a CAO is issued pursuant to WC §13304.

4. There are no applicable exceptions to this prohibition.

5. Petitioners raised this CEQA issue prior to the time at which the R2ZWB formally
considered the matter. Petitioners are now without recourse except to file this Petition.

PETITION INFORMATION

6. The following information is provided in accordance with the instructions on the SWB
website at the following Internet address on November 17, 2008:
no

http://www.waterboards.ca.gov/public_notices/petitions/water_quality/wqpetition_instr.shtml
/1
6.1. Name, address, telephone number, and email address of Petitioners:
Ken Berry
California Citizens for Environmental Justice
10567 Mariposa Avenue
Jackson, CA 95642
209-223-1769
berry-k@sbeglobal.net
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6.2. Action or inaction:
Exhibit A is a copy of Cleanup and Abatement Order No. R2-2008-0095, which was
approved on November 12, 2008 and signed by the Executive Officer on November
13, 2008.

6.3. Date of action:
November 12, 2008.

6.4. Statement of reasons why inaction is inappropriate or improper:
Refer to preceding INTRODUCTION AND SUMMARY for full details. The San
Francisco Bay Regional Water Quality Control Board failed to comply with the
California Environmental Quality Act when it cited a Categorical Exemption for a
project on a site included in the Cortese List. The action is a continuation of a long
standing, statewide pattern of unlawful activity intended to avoid analysis of the
environmental consequences of actions approved by the State Water Resources
Control Board (SWB) and its subordinate departments, the Regional Water Quality
Control Boards (RWBs), of which R2ZWB is one.

6.5. How the petitioner is aggrieved:
Petitioners pay taxes and elect representatives to enact laws. Petitioners have the
right to require those employed by the public to obey the rules and procedures
lawfully enacted by the Legislature. The rules at issue in this action are for the
protection of the health and safety of petitioners and other residents of California,
and for the environment they live in.

6.6. Action requested:
Petitioners request that the SWB order the San Francisco Bay Regional Water
Quality Control Board to rescind and reconsider Order No. R2-2008-0095 and to
obey State law when doing so, or to take action directly.

6.7. Points and Authorities supporting Petitioners’ request:
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Refer to INTRODUCTION AND SUMMARY, supra.

6.8. Statement that notice has been provided to Regional Water Board and discharger:
Complete copies of this Petition have been mailed to the following persons and/or
organizations:

I
San Francisco Bay Regional Water Quality Control Board (Agency)
1515 Clay Street, #1400
Oakland, CA 94612
//
City of Richmond (Responsible Party)'
City Attorney’s Office
1401 Marina Way South
Richmond, CA 94804
/1
6.9. Statement that issues were first raised with the Regional Water Board:
Exhibit B is a copy of the letter that was submitted by Certified United States Mail
on October 28, 2008 and received on October 30, 2008, prior to the meeting held on
November 12, 2008 at which the R2ZWB considered the ORDER. That letter
explains how Order No. R2-2008-0095 violates the prohibition in 14 CCR

! The ORDER identifies the United States Department of Defense Department of the Navy as the original
discharger and a responsible party in addition to the City of Richmond. The documents made available to the public
on the R2ZWB website do not disclose the address of either responsible party. The documents do describe an
agreement between the City of Richmond and the Navy whereby the City shall act as the responsible party for the Pt.
Molate site.

The website for the City of Richmond does not provide a mailing address for general correspondence, but
the City Attorney’s Office has a web page which contains an address. Therefore two copies of this petition were
mailed to the City of Richmond City Attorney along with a cover letter requesting that one copy be forwarded to the
appropriate office of the Department of the Navy. The cover letter is attached as Exhibit C.

Petitioners have therefore complied with the notification requirement to the best of their ability. If any
responsible party has not been notified, Petitioners will notify them upon being informed of their address.
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§15300.2(e). Therefore the R2ZWB was informed that their proceeding was not in
compliance with CEQA prior to their taking action. |
Dated: November 17, 2008

/s/KenBerry, IZ/L//D%V

California Citizens for Environmental Justice
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VERIFICATION

7. I, Ken Berry, wrote the letter requesting that the R2ZWB obey State law and which is
attached as Exhibit B. I mailed the letter to the R2ZWB via Certified United States Mail with Return
Receipt Requested on October 28, 2008. The Return Receipt indicates that the letter was received
by the RZWB on October 30, 2008. All of the statements in this Petition, and in the attached letter
that I authored, are true and correct to the best of my knowledge. Except regarding my conclusions
based on facts, all facts stated herein and all documents attached to this Petition are accurate
representations of documents in the record of proceedings for the project approved by CAO R2-
2008-0095>

8. I so declare under penalty of perjury in Jackson, California.

Dated: November 17, 2008

Ko Brouy
/s/ Ken Berry, ) Z/ (}%/ ﬁ X(

California Citizens for Environmental Justice

2 The cover letter attached as Exhibit C is not a part of the record of proceedings that was before the R2ZWB
on November 12, 2008. That letter is a part of the record of proceedings of this appeal.
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Ken Berry 10567 Mariposa Avenue, Jackson, CA 95642 berry-k@sbcglobal.net

October 28, 2008

San Francisco Regional Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612

Re: City of Richmond, United States Department of Defense, Department of the Navy
Former Point Molate Naval Fuel Depot
Cleanup And Abatement Order No. [UNIDENTIFIED]

The San Francisco Regional Water Quality Control Board (R2WB) proposes to appfove a Cleanup
and Abatement Order (CAO) as Item 6 on its agenda for its regular meeting to be held on November
12,2008. Approval of the proposed CAO would establish site cleanup requirements.

The proposed action is unlawful because it violates the requirements of the California Environmental
Quality Act (CEQA, Public Resources Code (PRC) §21000 and following). In particular, Finding
No. 22 of the proposed CAO cites Title 14 of the California Code of Regulations (14 CCR) §15321
as the authority for not preparing an environmental analysis. 14 CCR §15321 is a Categorical
Exemption.

However, 14 CCR §15300.2(e) prohibits any categorical exemption from being utilized to avoid
preparing an environmental analysis for any site on any list compiled pursuant to Government Code
(GC) §65962.5. GC §65962.5(c)(3) requires the listing of any site for which a CAO is issued
pursuant to Water Code (WC) § 13304 concerning the discharge of hazardous materials. “Hazardous
materials” are defined in Health and Safety Code (HSC) §25501(0).

Finding No. 20 of the proposed CAO identifies the authority for taking the action as WC §13304.
This comment is submitted pursuant to CEQA and is submitted on my behalf and behalf of the
California Citizens for Environmental Justice. Violation of GC §65962.5 and 14 CCR §15300.2 are
is long standing and widespread practice of the State Water Resources Control Boards (SWB) and
the Regional Water Quality Control Boards (RWBs), of which RZWB is one.

You may call me at 209-223-1769 if you have any questions.

Sincerely,

Ken Berry,
California Citizens For Environmental Justice

B



Ken Berry 10567 Mariposa Avenue, Jackson, CA 95642 berry-k@sbcglobal.net C

November 17, 2008

City of Richmond

City Attorney’s Office
1401 Marina Way South
Richmond, CA 94804

Re:  San Francisco Bay Regional Water Quality Control Board Order R2-2008-0095
Former Pt. Molate Naval Fuel Depot

Enclosed please find two complete copies of the Petition for Review thatI filed with the State Water
Resources Control Board (SWB) concerning Cleanup and Abatement Order (CAO) No. R2-2008-
0095, which concerns the former Pt. Molate Naval Fuel Depot. The Order was adopted on
November 12, 2008.

The City of Richmond and United States Department of Defense Department of the Navy are
identified as responsible parties, but no address for either party is disclosed in the documents
available for public review. The documents do disclose the existence of an agreement by which the
City will act on behalf of the Navy for the remediation of the site.

I examined the website maintained by the City of Richmond, but did not find an address for general
correspondence. I did find a page for the City Attorney’s Office. Therefore I have sent two copies
to your office.

Please direct one copy to the appropriate person in the City of Richmond, if that person is not in
your office. Please also direct the other copy to the appropriate person at the Department of the
Navy.

Thank you for your cooperation.

You may call me at 209-223-1769 if you have any questions.

Sincerely,

Ken Berry,
California Citizens For Environmental Justice
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Ken Berry, in pro per
10567 Mariposa Avenue
Jackson, CA 95642
Telephone (209) 223-1769

STENED
REPLACEMENT
BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
) PETITION NO.
Ken Berry, and %
California Citizens for Environmenfal % ADDENDUM NO.1TO
Justice g PETITION FOR REVIEW
Petitioners ; OF APPROVAL OF CEASE AND
% DESIST ORDER R2-2008-0095
)
San Francisco Bay Regional Water %
Quality Control Board )
)
Acting Agency §
)

INTRODUCTION
1. On December 1, 2008 I received an a éopy of a letter dated November 25, 2008 that was
sent to Ms. Elizabeth Jennings of the Office of Chief Counsel (OCC) of the State Water Resources
Control Board (SWB) by Bruce Wolfe, the Executive Officer (EO) of the San Francisco Bay

Regional Water Quality Control Board (R2ZWB). This Addendum to Petitioners’ Petition for Review

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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(PETITION) of Approval of Cleanup and Abatement Order R2-2008-0095 (CAO) is to establish that
Petitioners did satisfy their duty to exhaust administrative remedies prior to filing their Petition.
This Addendum also addresses the comments in the EO’s letter.

CEQA COMMENT LETTER

2. Three Exhibits were included with PETITION. Exhibit A isa copy of Resolution No. R2-
2008-0095, which is the Resolution at issue in this action. The Resolution was signed by the EO
on November 13, 2008. Exhibit B is a copy of the letter dated October 28, 2008 that Petitioners
wrote to the R2ZWB concerning compliance with the California Environmental Quality Act (CEQA,
Public Resources Code (PRC) §21000 et seq.). Exhibit C is a copy of a cover letter sent to the City
of Richmond because no address is given for the other Responsible Party, the United States
Department of Defense Department of the Navy.

3. Exhibit D', attached to this Addendum, is a copy of the United States Postal Service
Certified Mail Receipt (PS Form 3800) and the associated Return Receipt (PS Form 3811). The
tracking number on each document is “7007 0710 0000 2920 8274". I did not photograph the
envelope before I deposited it in the US Mail, but it is my customary practice to write the name of
the project on the bottom left front of the envelope.

4. CEQA requires public agencies to consider the consequences of proposed actions before
making a final decision. That duty exists without regard to participation in the process by members
of the public. CEQA does require that members of the public, and other interested parties, exhaust
administrative remedies prior to seeking review of decisions subject to CEQA. In this case,
Petitioners exhausted their administrative remedies by submitting written comments prior to the time
that the R2ZWB made its final decision.

5. There is no time limit for the submission of comments pertaining to compliance with the

! There are no Exhibits A, B, or C attached to this Addendum No. 1. Exhibit D was labeled following the
attachements to the Petition itself to avoid potential confusion. Exhibit E is a cover letter corresponding to Exhibit C
in the original Petition for Review.

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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provisions of CEQA. Furthermore, the Regional Water Quality Control Boards (RWBs) are
subdivisions of the SWB. Petitioners’ letter dated October 28, 2008 is certainly before the SWB
now, so it is irrelevant whether or not the R2ZWB considered it prior to their decision. The SWB has
its own independent and intrinsic obligation to comply with CEQA.

ADDITIONAL ISSUES

6. The decision at issue in this action is a Cleanup and Abatement Order (CAO). The OCC
has indicated several reasons why similar Orders are not subject to CEQA. These reasons include
(A) there is no effect (Title 14 California Code of Regulations (14 CCR) §15061(b)(3) exempts
projects which obviously have no impact on the environment); (B) the Legislature did not intend
PRC §21084(c) and Government Code (GC) §65962.5(c)(3) to apply to SWB and R2WB projects;
and (C) the materials being regulated are not hazardous materials and therefore GC §65962.5(c)(3)
does not apply.

7. Petitioners wish to resolve these issues without litigation and therefore submit the
following comments concerning these arguments as they apply to the Pt. Molate project that is the
subject of Resolution No. R2-2008-0095.

A.NO ENVIRONMENTAL EFFECT

8. 14 CCR §15061(b)(3) exempts projects that obviously have no environmental impacts
from the requirement that an analysis of impacts be prepared. This exemption is not a CE and is
therefore not prohibited by 14 CCR §15300.2(e). There are potentially significant environmental
impacts associated with this project as explained in Finding 22 of the CAO.

B. LEGISLATIVE INTENT OF CORTEST LIST

9. Regarding a project in Grass Valley (Region 5), the OCC has argued that the Legislature
did not intend for PRC §21084(c), GC §65962.5(c)(3), and Health and Safety Code (HSC)
§25501(0) to apply to certain Cease and Desist Orders, and by extension CAOs. In support of this
theory, the OCC has cited GC §65963.1(a):

5963.1. Except as otherwise provided in Article 8.7 (commencing with Section

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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25199) of Chapter 6.5 of Division 20 of the Health and Safety Code, this chapter
applies to the making of a land use decision or the issuance of a permit for a
hazardous waste facility project by a public agency, as defined in Section 25199.1
of the Health and Safety Code, including, but not limited to, all of the following
actions:

(a) The approval of land use permits and conditional use permits, the granting of
variances, the subdivision of property, and the modification of existing property lines
pursuant to this division or Division 2 (commencing with Section 66410) of Title 7,
and, for purposes of this chapter, "project" includes an activity requiring any of those
actions.

I
10. The OCC argues that the focus of part (a) on land use decisions makes it inappropriate

to apply GC §65962.5(c)(3) to WWTF. However, the OCC does not read further to find part (c) of

GC §65953.1:
(c) The issuance of waste discharge requirements by California regional water
quality control boards pursuant to Article 4 (commencing with Section 13260) of
Chapter 4 of Division 7 of the Water Code.

1

11. It is therefore clear that the Legislature did consider its Water Code (WC), and the
agencies it created to enforce its WC statutues, when it enacted Article 6 of Chapter 4.5 of Division
1 of Title 7 of the Government Code, which includes the Cortese List statute, GC §65962.5.

C. REGULATED MATERIALS ARE NOT HAZARDOUS MATERIALS

12. Finally, the OCC has argued that the term “hazardous material” in GC §65962.5(c)(3)
does notapply to the effluent from WWTFs. Petitioners anticipate a generalization of that argument
to include all materials regulated by the WC. The complete phrase in GC §65962.5(c)(3) is “that
concern the discharge of wastes that are hazardous materials”. Petitioners have requested without
satisfaction for a definition of “hazardous material” as used in that phrase. No answer has been
provided, but Petitioners found a definition that must apply in HSC §25501(0). It is important to
first understand that HSC §25500 identifies Chapter 6.95 of Division 20 ofthe HSC, which contains
HSC §25501(0), as containing the minimum statewide standards for the handling and disposal of
hazardous materials. Chapter 6.95 is not to override any stricter standards in other statutues.

13. HSC §25501(0) defines the term “hazardous materials” for the minimum standards set

by Chapter 6.95:

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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25501. Unless the context indicates otherwise, the following definitions govern the
construction of this chapter:

(o) "Hazardous material" means any material that, because of its quantity,
concentration, or physical or chemical characteristics, poses a significant present or
potential hazard to human health and safety or to the environment if released into the
workplace or the environment. "Hazardous materials" include, but are not limited
to, hazardous substances, hazardous waste, and any material that a handler or the
administering agency has a reasonable basis for believing that it would be injurious
to the health and safety of persons or harmful to the environment if released into the
workplace or the environment.

1/
/1

14. It is clear that if a substance were not a hazardous material as defined in HSC §25501(o),
there would be no authority for a RWB or the SWB to regulate it. In the case of the Pt. Molate
project, Finding No. 1 of the Order No. R2-2008-0095 indicates that hazardous materials within the
meaning of HSC §25501(o).

CONCLUSION

15. Petitioners satisfied their obligation to exhaust administrative remedies by making
written comments prior to the time the R2ZWB made its final decision. The R2ZWB and SWB are
required to act in a lawful manner whether or not Petitioners or any other interested party makes
comments purusant to CEQA. The significance of making comments is limited to the legal
requirements for seeking review if it is believed that a public agency did not act in a lawful manner.
Petitioners did exhaust their administrative remedies, as evidenced by Exhibit D and the Verification
to this Addendum.

16. Petitioners will withdraw their PETTTIONIf the SWB and R2WB agree that the R2ZWB
must revisitits decision and consider the CEQA issues raised by Petitioners. Alternatively, the SWB
has the authority to act on behalf of and in lieu of the R2ZWB. Petitioners have raised their issues
in the record of proceedings of both the R2ZWB and SWB.

17. Petitioners have not received any communication from the SWB or Responsible Parties
in this case. Therefore two copies of this Addendum No. 1 to the unnumbered PETITION have been
sent to the City of Richmond. Exhibit E is the cover letter requesting the City to forward one copy

to the other Responsible Party, the United States Department of Defense Department of the Navy.

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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Dated: December 1, 2008

/s/ Ken Berry, [Z/‘//D%

California Citizens for Environmental Justice

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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VERIFICATION

18. I, Ken Berry, wrote the letter requesting that the RZWB obey State law and which is
attached as Exhibit B to the Petition for Review in this case. I deposited a signed copy of the letter
into the United States Certified Mail (tracking number 7007 0710 0000 2920 8274) with Return
Receipt requested on October 28, 2008. The Return Receipt was signed by an agent for the RZWB
on October 30, 2008. A copy of the Certified Mail receipt and the Return Receipt are attached as
Exhibit D to this Addendum. ’

19. All of the statements in this Addendum are true and correct to the best of my knowledge.
Except regarding my conclusions based on facts, all facts stated herein and all documents attached
to this Petition are accurate representations of documents in the record of proceedings for the project
approved by CDO R2-2008-0095, as considered by the SWB.

20. 1 so declare under penalty of perjury in Jackson, California on December 3, 2008.
Dated: December 3, 2008

(o Broy

/s! Ken Berry, /2/7/0@

California Citizens for Environmental Justice

DECEMBER 3, 2008 ADDENDUM NO. 1 TO PETITION FOR REVIEW (PT. MOLATE)
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Ken Berry 10567 Mariposa Avenue, Jackson, CA 95642 berry-k@sbcglobal.net

December 3, 2008

City of Richmond

City Attorney’s Office
1401 Marina Way South
Richmond, CA 94804

Re: San Francisco Bay Regional Water Quality Control Board Order R2-2008-0095
Former Pt. Molate Naval Fuel Depot

Enclosed please find two complete copies of the Addendum No. 1 to Petition for Review
(PETITION) that I filed with the State Water Resources Control Board (SWB) concerning Cleanup
and Abatement Order (CAO) No. R2-2008-0095, which concerns the former Pt. Molate Naval Fuel
Depot. The Order was adopted on November 12, 2008 and I mailed you a copy of PETITION on
November 17, 2008..

The City of Richmond and United States Department of Defense Department of the Navy are
identified as responsible parties, but no address for either party is disclosed in the documents
available for public review. The documents do disclose the existence of an agreement by which the
City will act on behalf of the Navy for the remediation of the site.

I examined the website maintained by the City of Richmond, but did not find an address for general
correspondence. I did find a page for the City Attorney’s Office. Therefore I have sent two copies
to your office.

I have not received any communication from you concerning the proper address to use.

Please direct one copy to the appropriate person in the City of Richmond, if that person is not in
your office. Please also direct the other copy to the appropriate person at the Department of the
Navy.

Thank you for your cooperation.

You may call me at 209-223-1769 if you have any questions.

Sincerely,

Ken Berry,
California Citizens For Environmental Justice
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Ken Berry, in pro per
10567 Mariposa Avenue
Jackson, CA 95642
Telephone (209) 223-1769

BEFORE THE STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

) PETITION NO.
Ken Berry, and %
California Citizens for Environmental g ADDENDUM NO.2 TO
Justice 3 PETITION FOR REVIEW
Petitioners g OF APPROVAL OF CEASE AND
% DESIST ORDER R2-2008-0095
)
San Francisco Bay Regional Water %
Quality Control Board g
Acting Agency g
;
INTRODUCTION

1. On December 4, 2008 I received an a copy of a letter dated December 4, 2008 that was
sent by Ms. Elizabeth Jennings of the Office of Chief Counsel (OCC) of the State Water Resources
Control Board (SWB) to Bruce Wolfe, the Executive Officer (EO) of the San Francisco Bay
Regional Water Quality Control Board (R2WB) and myself. This Addendum to Petitioners’ Petition

DECEMBER 4, 2008 ADDENDUM NO. 2 TO PETITION FOR REVIEW (PT. MOLATE)
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for Review (PETITION) of Approval of Cleanup and Abatement Order R2-2008-0095 (CAO) is
to establish that Petitioners did timely file their PETITION.

2. The OCC letter also requests that Petitioners respond to the EO’s letter dated November
25, 2008. Addendum No. 1 to this PETITION addresses the comments in the EO’s letter.

USPS RECEIPTS

3. Exhibit F', attached to this Addendum, is a copy of the United States Postal Service
Certified Mail Receipt (PS Form 3800) and the associated Return Receipt (PS Form 3811). The
tracking number on each document is “7007 0710 0000 2920 9301". I did not photograph the
envelope before I deposited it in the US Mail, but it is my customary practice to write the name of
the project on the bottom left front of the envelope. The return receipt indicates that the PETITION
was received by the “CALEPA MAILROOM” on November 18, 2008.

4. There are two photographs, one for each side of the USPS receipts. The reverse side
contains my notation indicating what the receipts are for. “PR” stands for “Petition for Review”.

Dated: December 4, 2008

[ [z

/s/ Ken Berry,

California Citizens for Environmental Justice

! There are no Exhibits A throug E attached to this Addendum No. 2. Exhibit F was labeled following the
attachements to Addendum No. 1to avoid potential confusion. Exhibit G is a cover letter corresponding to Exhibit C
in the original Petition for Review.
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VERIFICATION

5.1, Ken Berry, prepared the Petition for Review (PETITION) for Cease and Desist Order
No. R2-2008-0095 requesting that the SWB either compel R2ZWB obey State law or take action
itself. I deposited a signed copy of the PETITION into the United States Certified Mail (tracking
number 7007 0710 0000 2920 9301) with Return Receipt requested on November 18, 2008. The
Return Receipt was stamped by fhe “CALEPA MAILROOM?” on November 19, 2008. A copy of
the Certified Mail receipt and the Return Receipt are attached as Exhibit F to this Addendum.

6. All of the statements in this Addendum are true and correct to the best of my knowledge.
Except regarding my conclusions based on facts, all facts stated herein and all documents attached
to this Petition are accurate representations of documents in the record of proceedings for the project
approved by CDO R2-2008-0095, as considered by the SWB.

7.1 so declare under penalty of perjury in Jackson, California on December 4, 2008.

Dated: December 4, 2008

e Briy
/

/s/ Ken Berry,

California Citizens for Environmental Justice

DECEMBER 4, 2008 ADDENDUM NO. 2 TO PETITION FOR REVIEW (PT. MOLATE)
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Ken Berry 10567 Mariposa Avenue, Jackson, CA 95642 berry-k@sbcglobal.net 4

December 4, 2008

City of Richmond

City Attorney’s Office
1401 Marina Way South
Richmond, CA 94804

Re: San Francisco Bay Regional Water Quality Control Board Order R2-2008-0095
Former Pt. Molate Naval Fuel Depot

Enclosed please find two complete copies of the Addendum No. 2 to Petition for Review
(PETITION) that I filed with the State Water Resources Control Board (SWB) concerning Cleanup
and Abatement Order (CAO) No. R2-2008-0095, which concerns the former Pt. Molate Naval Fuel
Depot. The Order was adopted on November 12, 2008 and I mailed you a copy of PETITION on
November 17, 2008 and a copy of Addendum No. 1 on December 3, 2008.

The City of Richmond and United States Department of Defense Department of the Navy are
identified as responsible parties, but no address for either party is disclosed in the documents
available for public review. The documents do disclose the existence of an agreement by which the
City will act on behalf of the Navy for the remediation of the site.

I examined the website maintained by the City of Richmond, but did not find an address for general
correspondence. I did find a page for the City Attorney’s Office. Therefore I have sent two copies
to your office.

I have not received any communication from you concerning the proper address to use.

Please direct one copy to the appropriate person in the City of Richmond, if that person is not in
your office. Please also direct the other copy to the appropriate person at the Department of the
Navy.

Thank you for your cooperation.

You may call me at 209-223-1769 if you have any questions.

Sincerely,

Ken Berry,
California Citizens For Environmental Justice



